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APPELLEE’S BRIEF. 


This brief filed on behalf of the appellee company 
will present a short restatement of the facts as dis- 
closed by the record, followed by comments on the 
points of law set forth in the appellants’ brief. 


ib 
RESTATEMENT OF FACTS. 


An understanding of the facts in this case will be 
facilitated by a short restatement of the general hback- 
eround and the terminology used bv the parties, as 
shown by the record. 
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A. Background and terminology. 


According to the testimony!’ the appellee company 
is a carrier bv air which has been engaged in flights 
across the Pacific Ocean since the historic flight of 
the China Clipper in November of 1935. The testi- 
mony was that there are several specific jobs to be 
done on the flight deck of large transoceanic planes, 
namely, 

(a) Puloting the plane, that is, physically fly- 
ing it; 

(b) Navigating the plane, that is, making the 
observations and calculations to determine 
where the plane is and plotting its course to 
its destination ; 


(c) Radio communication, either by radio tele- 
eraph (dot and dash) or by radio telephone 
(voice) ; and 


(d) Engineering operations, that is, watching 
the functioning of the engines. 


The witnesses, including the appellants,’ all de- 
scribed how these four above functions or jobs were 
combined or divided in various ways among the flight 
crews, depending on the type of plane, the availability 
of skilled men, etc. Sometimes, according to the wit- 
nesses, the job of piloting the plane and of making 
the observations for navigation were combined in one 
person, making him, therefore, a ‘‘pilot-navigator”’. 
If the jobs were separated, then the plane would have 
a ‘‘non-pilot navigator’ as well as a pilot (and ¢o- 


1Transeript of Record, pp. 240 to 240. 
2Transecript of Record, pp. 81, 148, 155, 191, and 193. 
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pilot), a ‘‘non-pilot navigator’? being a man who acts 
as navigator only and does not fly the plane also. The 
term “‘professional navigator’’ is also sometimes used, 
according to the evidence, instead of ‘‘non-pilot navi- 
Gator’. 

The same is true, according to the witnesses, as far 
as radio operation in the plane is concerned. There 
may be one individual who does nothing but operate 
the plane’s radio, whose actual title is ‘‘flight radio 
officer’, but who is usually referred to as an ‘‘FRO’’, 
On other planes there is no crew member whose sole 
and exclusive function is to operate the radio, and 
this job is done by the pilot (or copilot).* 


It was also testified that the various types of planes 
operated by the appellee company across the Pacific 
have used progressively smaller crews. The planes 
first used were described as having a crew consisting 
of a pilot, a copilot, a navigator, an engineer, an as- 
sistant engineer, a radio operator and a relief radio 
operator... The doubledeck Boeing Stratocruiser, 
which now flies across the Pacific, uses only ‘‘a pilot, 
copilot, engineer, and pilot-navigator’’, the pilot-navi- 
gator being described as a man who ean fly the plane 
as well as make the navigation calculations? This 
plane has no separate radio operator according to the 
testimony, and radio communication is handled by anv 
one of the pilots, who merely picks up a microphone 
and speaks to his home base at will.® 


3Transeript of Record, p. 244. 
4Id. p. 242. 
5Id. p. 243. 
8Td. p. 244, 


B. Employee crafts and groups. 


Three employee crafts which the appellee company 
deals with were described by the witnesses’ as cor- 
responding to the jobs mentioned above, namely 

(a) pilots, 


(b) navigators (1.e., those men who navigate 
but do not fly the ships, the *‘non-pilot naviga- 
tors’’), and 


(c) radio operators (the so-called FRO group). 


It was the testimony that until 1944 there were no 
unions representing these crafts, but that shortly 
thereafter independent associations represented each 
of the crafts. The navigators’ craft, according to the 
witnesses, was first represented by an organization 
known as the Pan American Airways Navigators As- 


sociation, and the radio operators’ 


craft was initially 
represented by a separate organization known as the 
Flight Radio Officers Association. These two organi- 
zations both subsequently affihated with the Transport 
Workers Union (CIO) which negotiated separate 
collective bargaining contracts with the appellee com- 
pany for each of the two crafts.? 


C. The jobs held by appellants. 

The four appellants were originally emploved by 
the appellee company as radio operators, that is their 
work on the plane was onlv to operate its radio, which 
was operated on the old dot-and-dash radio telegraph 

‘Transcript of Record, pp. 240 to 245. 


%Id. pp. 93 to 94, and 215 to 220. 
*Defendant’s Exhibits D and G. 


method.’ They were not then qualified to perform 
the more highly paid job of navigator." 


As the wartime shortage of trained men began to 
set 12, approxunately in December of 1940, the appel- 
lee company adopted the policy deseribed by the ap- 
pellants in their complaint.'? Instead of having both 
the piloting and navigating done by the same man 
(i.e., a ‘‘pilot-navigator’’), the appellee company de- 
cided to separate the jobs by leaving the pilot free 
to do nothing but piloting and adding another man 
who would do the navigating but no piloting (1.e., the 
job designated by the confusing title of ‘‘non-pilot 
navigator’). As the appellants also testified, men 
already in the employ of the appellee company, and in 
particular, radio operators in the employ of its com- 
munications department, were given the opportunity 
to train for and qualify for this new job of ‘*non- 
pilot navigator.”’ 


As will be shown in detail later, each of the four 
appellants qualified for this promotion and left his 
job as radio operator to become a non-pilot navigator. 
Each continued to serve in this capacity during the 
period of the war. When the war was over, the ap- 
pellee company, as will be shown later, commenced fly- 
ing new planes which did not require either a special 
man to do the navigating or a special man to work 
the radio, the pilots themselves doing both these jobs 
in addition to fiying the plane. Hence, the four ap- 

10Transcript of Record, pp. 244 and 245. 


17d. pp. 79 and 90. 
121d. p. 3. 


pellants find themselves with no job either as navi- 
gator or as radio operator, and this action was 
brought on certain re-employment rights claimed by 
them, claiming damages of $160,000 each. 


D. The alleged contracts. 


The claim by the appellants to a right of re-employ- 
ment arises out of two memoranda or circular letters 
sent by the appellee company to the appellants and 
to other employees similarly situated. The full text 
of the two letters appears in the appellants’ brief,’* 
and there has never been any dispute that the letters 
were circulated as claimed by appellants or that they 
were authorized by the appellee company. The dis- 
pute in this case turns entirely around the questions 
of whether these letters ever gave the appellants any 
rights by contract and whether, if so, subsequent 
events have not terminated any such rights. 


In the light of the finding’* by the trial court that 
the letters ‘‘did not constitute an undertaking” by 
the appellee company, and they were “‘intended as, 
and would reasonably have been understood as, 
merely the statement of future plan or intention,” 
the events leading up to these letters must be exam- 
ined carefully. ‘The theory of the case advanced by 
appellants’ counsel’ is that each of the appellants 
gave up a valuable consideration (1.e., his radio 
operator’s job) in exchange for the promise of the 
appellee company to rehire him as a radio operator 

13 Appellants’ Opening Br., Appendix, pp. i to v. 


14Tyanseript of Record, pp. 48 tu 50. 
15 Appellants’ Opening Brief, pp. 19 to 31, 
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(when the wartime use of non-pilot navigators 
ended). Now let us look at the facts, as testified to 
by the appellants themselves, to see whether such 
offer and acceptance situation ever existed. 


The appellant Charman testified that he formally 
applied for the training and job as non-pilot navi- 
gator more than a month before he ever heard any 
mention about the appellee company’s policy regard- 
ing future employment of men who took the job.'® 
The appellant Hrutky said he heard about the pos- 
sibility of a navigation job by the ‘‘grapevine’’ and 
formally apphed for the job without inquiring or 
stipulating that he should have re-employment 
rights.‘ The appellant Cummings in his testimony 
did not say whether he inquired about re-employ- 
ment rights or that this motivated his making the 
transfer.'"* The appellant Schwella, according to his 
testimony, took the navigation job and worked on it 
for more than eight months before he received any 
information regarding the appellee company’s policy 
regarding re-employment,'® and then he received only 
the second letter.” 


So the picture painted by appellants’ counsel of 
his clients’ giving up their radio operator jobs he- 
cause of a promise by the appellee company to rehire 
them as such at a later date, is simply not borne out 
by the facts. Let us now turn to what the appellee 


16Tyanscript of Reeord, pp. $8 to 91. 
17Transcript of Record, pp. 165 to 170. 
187d. p. 195. 

19Td. pp. 208 to 209. 

20Plaintiffs’ Exhibit 2. 
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company said. After three of the appellees had ap- 
plied for and been assigned the new job as navigator, 
they received a general company memorandum con- 
taining the following statement :*? 


‘This assignment may or may not be of a tem- 
porary nature, however, in the event it is of a 
temporary nature and it is found no longer 
necessary to assign you as Navigator, you will 
resume your duties as Flight Radio Officer with 
no loss of seniority or advantages which you 
now have.’’ 


The trial court, in order to ascertain whether this 
statement rose to the dignity of a firm contractual 
undertaking to re-employ, of necessity looked to the 
general circumstances to see what the parties rea- 
sonably would have meant by the words used, given 
the custom and usage of the parties at the time. The 
testimony in this regard was clear and undisputed 
that, at the time the above quoted letter was issued, 
there were no collective bargaining contracts in ex- 
istence governing this type of employee and that 
there were no formal rights to hold jobs on the basis 
of seniority. The word ‘‘seniority’’ as used in vari- 
ous bulletins of the appellee company, according to 
the testimony, related to length of service with the 
company giving rise to benefits such as vacation 
rights, sick leave, and the like.*? 


In other words, the promise that there would be 
‘*no loss of seniority,’’ meant (and at the time could 


21Plaintiffs’ Exhibit 1. 
=2Transeript of Record, pp. 213 to 216. 
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reasonably be understood) only that vacation, sick 
leave, and other such rights would be unimpaired. 
The word ‘‘seniority’’ then did not have the meaning 
which the appellants now seek to read into it, namely, 
a right by contract to hold a job in preference to all 
men hired at a later date. 


The same can be said for the second letter circu- 
lated by the appellee company,” which said: 


‘‘After the war, if the position of Non-pilot 
Navigator should be abolished, we will re-estab- 
lish you in the Communication Department in a 
erade commensurate with your length of service 
with the company * * *’’ 


This second letter was received by the appellants 
months after they had given up their radio opera- 
tors’ jobs and were working as navigators. It can 
hardly be said to have motivated them to act or have 
been the promise in exchange for which they acted. 


E. Subsequent agreement authorized by appellants. 


After the appellants had gone to work as naviga- 
tors certain events occurred which, it is contended, 
eut off any special employment rights they may have 
had or could claim. One thing that happened was 
that each of the appellants signed a card reading :** 


‘‘T hereby agree that the Board of Directors 
of Pan American Airways Navigators Associa- 
tion shall represent me in the negotiation of a 
contract with Pan American Airways concern- 
ing wages and working conditions. 1 further 


23Plaintiffis’ Isxhibit 2. 
24Transcript of Record, pp. 93 and 171. 
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agree that the said Board of Directors or any 
agent or agents appointed by the Board shall 
have full authority to come to any agreement 
which they consider just and reasonable.” 


This authorization to negotiate a contract for 
‘‘me’’ concerning ‘‘wages and working conditions”’ 
is as personal and individual as it could be. It can 
hardly be denied that within the scope of that au- 
thorization the agent could have entered into a sepa- 
rate, different and individual contract on behalf of 
each appellant. Further, the authorization is not 
limited to just wages and working conditions as a 
navigator, but is broad enough to cover the appel- 
lants’ entire working relationship with the appellee 
company. 


What the Navigators Association did, however, 
was to enter into a contract?’ with the appellee com- 
pany which affected uniformly all navigators then 
in the employ of the appellee company, including 
each of the appellants. This contract was not lmited 
to the wages and working conditions of the men 
while working as navigators, but also expressly cov- 
ered the method of placement if and when the work 
as navigator ended. The terms of this new commit- 
ment required the appellee company only to ‘‘use 
its best efforts to place Navigators in available posi- 
tions for which they are qualified when the policy 
of using Pilot-Navigators is resumed.’’ ‘lhe new 
contract agreed and referred to the procedure*® by 


23Defendant’s Exhibit B. 
26Detendant’s Exhibit C. 
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which navigators would be given ‘‘ground employ- 
ment’’ when their jobs as navigators came to an end. 


The appellants do not contend that the appellee 
company failed to carry out this agreement to use 
best efforts to establish displaced navigators, and yet 
it clearly was a novation of, and superseded, any 
prior contractual rights they might have had. The 
appellants further acknowledge that they each knew 
their agent had negotiated this new agreement for 
them and did not repudiate it.?* 


F. Establishment of seniority list. 


Meanwhile, other events were transpiring, accord- 
ing to the record, which served further to restrict 
such rights as the appellants might claim to have 
back their old jobs as radio operators. 


When the appellants left their jobs as radio opera- 
tors there was no collective bargaining agreement 
covering that craft, according to the testimony. 
There were no ‘‘seniority’’ rights in the sense of a 
right by contract to hold a radio operator’s job in 
preference to men later hired, and such ‘‘seniority”’ 
as existed served only to determine the length of 
time of vacation, sick leave, etc., and even this was 
purely a matter of company policy and not embodied 
in a contract.”* 

After the appellants had ceased to be radio opera- 


tors, the men in that craft formed a union and de- 
manded for the first time collective bargaining rights. 


27Transcript of Record, pp. 94 and 172. 
281d. pp. 214 and 215. 


The appellee company, as a carrier by air, was re- 
quired by the Railway Labor Act?® to negotiate with 
this union. The negotiations culminated in an agree- 
ment*® reached after the intervention of the National 
Mediation Board, requiring the appellee company to 
set up a seniority list for flight radio operators. The 
method by which the first seniority list was to be 
established required the appellee company to submit, 
to a joint union-company seniority board, employ- 
ment information regarding flight radio operators 
who were or had been employed. This information, 
as furnished to the seniority board, was produced 
in court,*' and it shows that the appellee company 
included the employment history of each of the ap- 
pellants on the information submitted to the senior- 
ity board. 


At the time the seniority board rendered its deci- 
sion, as to who should or should not have seniority 
as a radio officer in the employ of the appellee com- 
pany, the appellants were of course not working as 
radio officers but as navigators. The board’s senior- 
ity list®? was broken down into an ‘‘active’’ list and 
an ‘‘inactive’’ list. The list, as introduced in court, 
showed the ‘‘active’’ list as including only those men 
then working as flight radio officers, who were given 
seniority rank in the order of their employment. 
The ‘‘inactive’’ list was composed of those men who 

2945 USCA §§151 to 18S. 

30Defendant’s Exhibit E. 

31Defendant’s Exhibit V. Sce also Transeript of Record, pp. 


219 ter222. 
32Defendant’s Exhibit M. 
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had been flight radio officers but who were not then 
employed as such. This inactive list was further sub- 
divided into a Group A and a Group Bb. Group A 
related to men in supervisory positions (it was stipu- 
lated the appellants were not in supervisory posi- 
tions) and Group B was described in the exhibit 
itself as follows: 
‘‘On the Inactive List, Group B consists of those 
former Flight Radio Officers who accrued sen- 
iority as such but who are no longer accruing 
seniority due to the nature of the positions held 
by them since leaving the Flight Radio Officers 
group and those who have been released from 
the group due to reduction in force.’’ (Italics 
ours. ) 


This description would, of course, have fitted each 
of the appellants perfectly since each was a ‘‘former 
Flight Radio Officer’ but no longer working as such, 
and hence he would have retained such seniority 
time as he had but would not have been ‘‘accruing 
seniority’’ while working out of the craft. Never- 
theless, the name of none of the appellants appeared 
on the list, even though the appellee company had 
offered to the seniority board full information con- 
cerning each of the appellants. 


The agreement establishing the seniority board* 
provided for the posting of the list for a period of 
60 days during which employees could file protests. 
It was admitted that the list was so posted and that 


33Transcript of Record, p. 201. 
3Defendant’s Exhibit E. 
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none of the appellants filed a protest concerning the 
omission of his name from Group B.* It was testi- 
fied that the list was posted in a place to which the 
appellants had access and which they occasionally 
visited,** but no one testified that he saw any of the 
appellants look at the lst and each of them denied 
any knowledge of it. 


It is of particular significance that had any one of 
the appellants protested the omission of his name 
by the seniority board, he would by the terms of the 
hist?’ have been placed only in Group B, the group 
which retained radio officer seniority but did not 
accrue seniority while working in another craft. It 
was further testified that when a man on the inac- 
tive list, Group B, moved over to the active list be- 
cause he had gone back to work as a flight radio 
officer, it was the custom and practice of the senior- 
ity board to place him on the list at a point equiva- 
lent to men who then had accrued seniority equal to 
that which he had retained.*® In other words, the 
construction of the seniority system adopted by the 
seniority board, and which the appellee company was 
bound to accept, placed the man returning to a flight 
radio job on the active seniority list not at a point 
based on his actual first employment date as a flight 
radio officer, but at a point arbitrarily determined 
on the basis of the time he would have gone to work 


35Tyranseript of Reeord, pp. 172 and 173. 
36Transcript of Record, pp. 229 to 231. 
37Defendant’s Exhibit M. 

38Transcript of Record, pp. 233 to 238. 
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in that capacity in order to have accrued seniority 
time equal to that which he had been holding. 


The existence of this seniority list effectively pre- 
vents the appellee company from now hiring the ap- 
pellants as flight radio officers; and the list having 
been established pursuant to the Railway Labor Act, 
the list cuts off any re-employment rights the appel- 
lants may have had. This is true even though the 
appellants did not authorize the establishment of the 
list. The authorities on this point will be cited later. 


G. Jobs offered to appellants. 


As an additional ground for denying the claim of 
the appellants, the trial court found as a fact that 
the appellee company ‘‘offered to each of the plain- 
tiffs employment in the communications department 
of defendant at a grade commensurate with the 
length of service of each said plaintiff; and that each 
said plaintiff refused and declined to accept said of- 
fers when made.”’ 


In other words, the court found that the appellee 
company had actually, and in fact, done just what 
the appellants claim the appellee company had un- 
dertaken to do. This finding was based on some most 
unusual testimony, the most remarkable being that 
of the appellant Hrutky, who testified* that in 1940 
he had a ground job with the appellee company on 
Canton Island (a desolate spot in the mid-Pacific) 
earning some $200 a month. By the ‘‘grapevine’’ he 


39Transcript of Record, pp. 168 to 170. 
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learned of the chance to get a flight navigator’s job 
and urgently applied for it.*° After holding a highly 
paid navigator’s job from 1941 to 1948, he was un- 
willing thereafter to accept a ground radio operator’s 
Job from the appellee company at $300 per month in 
Los Angeles.*’ Rather than take that job he did 
nothing whatever during the entire year 1949, other 
than build himself a house in Oakland, as he himself 
acknowledged.*” 


The appellant Charman blandly acknowledged on 
cross-examination that he believed he was entitled 
to receive $160,000 from the appellee company and 
do no work for the rest of his life.** The appellant 
Cummings did not deny testimony that, in 1946 
(when flight radio officers were needed), he ignored 
the admonition of the appellee’s communications 
superintendent that he, and other similarly situated, 
should hasten to apply for jobs as flight radio offi- 
cers. ** 


In addition, it was undisputed that, by letter dated 
March 4, 1949,*° the appellee company gave each 
appellant the opportunity to apply for ground radio 
operators’ jobs paying approximately $300 per 
month, and that this offer was refused by each ap- 
pellant.** Their reasons for the refusal varied. One 


19Defendant’s Exhibit O. 

41Defendant’s Exhibit K. 

4#2Transeript of Record, pp. 178 to 181. 
43Transcript of Record, pp. 95, 96, and 109. 
441d. pp. 201 to 203, and 269 to 271. 
45Defendant’s Exhibit I. 

46Defendant’s Exhibit J. 
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did not like to move to Los Angeles, another did not 
hike the job because it might last only a year, an- 
other wanted a job with a higher salary. None 
seemed to think it necessary to take the job in order 
to mitigate damages. 


No doubt their judgment was colored by the facet 
that they regarded themselves as having a lifetime 
guaranteed income. How they ever read such an 
agreement into the 1941 and 1943 company memo- 
randa, is difficult to see. 


H. Arbitration and award. 


Finally, the court found, as still another reason for 
denying the claims of the appellants, that they each 
had (through their authorized agent) submitted ‘‘to 
a board of arbitration for decision the question of 
what rights of seniority or right of retention of em- 
ployment, if any, the plaintiffs and others might have 
as against the defendant.’’** The court found that the 
arbitrators had awarded each appellant $2000 sever- 
ance pay, which sums the appellee company was ad- 
mitted to have paid.** 


The evidence supporting this finding was elear and 
undisputed. Specifically, the appellee company placed 
in evidence the award of a board of arbitration dated 
November 10, 1948.*° At the time this arbitration 
occurred, each of the appellants was represented, as 
they each acknowledge, by the Transport Workers 

47Transeript of Record, p. 65. 


480d. p. 42. 
49Defendant’s Exhibit H. 
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Union of America (CIO).*° The award contains a 
eareful resume of the problem of 65 non-pilot naviga- 
tors (or ‘‘professional’’ navigators), including the 
appellants, whose services were no longer required. 
It concludes that the appellee company shall not be 
required to continue to employ non-pilot navigators, 
but does require that the appellee company compen- 
sate them by severance pay. Specifically the award 
provides :* 

‘‘Upon dismissal each of the professional nav- 
igators employed by the Company will be given 
as severance pay the sum of $2000 which will 
include the amount that would be payable under 
Article 18(f) of the parties’ agreement of De- 
cember 31, 1946; they will also receive payment 
for vacation earned or accrued but not taken 
and refunds due under the Company insurance 
and retirement plans.”’ 


The checks by which these $2000 payments were 
made to each appellant were in evidence.** As we 
understand the position of appellants’ counsel, the 
appellants regard this $2000 as compensating them 
only for the loss of the navigator’s job, and that 
they are still entitled, under the 1941 and 1943 memo- 
randa to jobs as flight radio officers. If this is the 
case, it is difficult to see how the loss of the navi- 
gator’s job damaged them in any way. Indeed, ac- 
cording to their theory the flight radio officer’s job 
would be just as good as the navigator’s job. 

50Transcript of Record, pp. 41 and 42. 


51Defendant’s Exhibit H, p. 10. 
52Defendant’s Exhibits N, R, 8, T, U, and V. 


19 


Since the arbitration award speaks of ‘‘dismissal’’ 
and “‘severance pay’’, plus refunds under ‘‘Company 
insurance and retirement plans’’, it is quite apparent 
that the board of arbitration intended the $2000 as 
a payment on complete severance of the employer- 
employee relation, and not as a payment on being 
moved from one position to another. 


The appellants claim that they are differently 
situated from the other non-pilot navigators covered 
by the award, since each of the appellants worked 
for the appellee company as a flight radio officer 
prior to his employment as a navigator. This, of 
course, 1s an argument which should have been ad- 
dressed to the board of arbitration. The award** 
does indicate on its face that the varying employ- 
ment periods of the 65 navigators were considered. 
To be specific, the board said: 

‘‘Under the circumstances a sliding scale based 
on years of service or rate of pay seems inappro- 
priate. Severance pay of $2000 per employee in 
addition to accrued vacation allowance and re- 
funds due under the Company insurance and 
retirement plan makes an appeal as fair, con- 
sidering all pertinent conditions met in this sit- 
uation.’’ (Italics ours.) 


The board rejected the sliding scale “‘based on 
year's of service’, and gave a uniform rate of sever- 
ance pay to each navigator. Had the sliding scale 
been adopted, the years of service of each of the 
appellants as a flight radio officer would have been 


53Defendant’s Exhibit H, p. 9. 
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an element to increase his severance pay. If the 
board of arbitration was unjust in declining to use 
a sliding scale, that injustice can hardly be remedied 
now by court action. Having thrown their employ- 
ment rights into the arbitration proceeding, the ap- 
pellants are bound by the award whether they like 
the decision or not, and the trial court correctly so 
found. 


I. Lack of proof of damage. 

Each of the appellants asked for damages in the 
staggering sum of $160,000. The trial court, how- 
ever, found that, as to each appellant, he “‘has not 
shown that he suffered any damages by way of lost 
wages by reason of his not being reemployed by the 
defendant, irrespective of whether the defendant did 
or did not agree to re-employ him.’”* 


In order to find themselves to be damaged, it was 
necessary for the appellants to adopt a construction 
of the flight radio officers seniority system which does 
complete violence to the way that list was shown to 
have been administered. If they believed they had 
re-employment rights as flight radio officers, it was, 
of course, incumbent upon them to see to it that 
their names appeared on the seniority list. 


It was not denied that the appellee company 
furnished the data to the seniority board upon the 
basis of which that board could decide whether each 
of the appellants was entitled to a place on that list. 


54Transcript of Record, p. 52. 
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When the list appeared, the appellants were not 
included®® and, although they had access to the list 
for the 60-day protest period, none of the appellants 
protested his omission from the list. There was 
surely no duty on the part of the appellee company 
to urge the appellants to protest. 


The list itself shows that even if the appellants had 
by protest obtained a place upon the hst, each would 
have been on the ‘“‘Inactive’’ portion of the list, and 
in Group B thereof. The list’® provides: 

‘‘On the Inactive List, Group A consists of those 
former Flight Radio Officers who are now in 
ground positions involving supervision of Flight 
Radio Officers and who therefore continue to 
accrue seniority.”’ 


It will be recalled that the list further provides: 
‘‘On the Inactive List, Group B consists of those 
former Flight Radio Officers who accrued senior- 
ity as such but who are no longer accruing 
seniority due to the nature of the positions held 
by them since leaving the Flight Radio Officers 
group and those who have been released from 
the group due to reduction in force.’’ 


Since it was stipulated that none of the appellants 
was, when the list was issued, in a ground position 
involving supervision of flight radio officers,** they 
at best would have been in Group B, the men in 
which ‘‘are no longer accruing seniority’’. In other 

55Defendant’s Exhibit M. 


56Defendant’s Exhibit M, p. 19. 
57Transcript of Record, p. 201. 
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words, they would have retained, but not accrued, 
seniority. It was not denied that the seniority time 
they would have so retained was as follows: 


Charman Syears 2months 25 days 
Cummings Dy Lo 20% 
Hrutky ona Gomis 16 
Schwella 4 * (age 15 


It was further not denied that, when the naviga- 
tor jobs of the appellants were terminated on No- 
vember 15, 1948, the most junior man on the flight 
radio officers seniority list who was still employed 
had 5 years, 7 months and § days service.’ The un- 
contradicted testimony was that, since that date, the 
employment of flight radio officers has been further 
curtailed. It follows that regardless of whether the 
appellants should or should not have been placed 
upon the flight radio officers seniority list, none of 
them could have been actually employed, without 
doing complete violence to the terms of the list and 
without depriving another man of a job to which he 
was entitled. 


Another element that must have been weighed by 
the trial court in computing damages, is whether em- 
ployment as a flight radio officer is likely in any 
event to continue. Each appellant claimed $150,000 
in lost wages on the assumption that for the next 
twenty years he would be so employed. This has 
been shown to be directly contrary to the facts. The 

58Td. p. 264. 


59Td. p. 262. 
60Id. pp. 238 and 239. 


(a) 
2) 


diagram of the flight decks of aircraft used on the 
transpacific run®' clearly demonstrates that in the 
last ten years the number of men not engaged di- 
rectly in piloting the plane has dropped rapidly and 
progressively. 


On looking at this particular exhibit, the trial 
court judge turned to the appellants and said :*" 


**T ean almost understand this situation gen- 
tlemen, in relation to your jobs. I can see them 
fading away with this modern method.”’ 


Of course, the burden of proof was on the appel- 
lants to show that the jobs they claim to be deprived 
of could reasonably have been anticipated to exist 
for the period in which they claimed damages. This, 
they did not do. 


The Civil Aeronautics Board recommendation of 
which the appellants’ brief speaks® does not say 
that flight radio officers as such must be employed, 
and by its very terms says that the Board does not 
recommend that a separate man be employed for 
this function who is not qualified for other duties. 


Assuming the appellants had some contract rights 
which were not long ago cut off by union agree- 
ments and awards, damages would have to be meas- 
ured by the rule set forth in cases like McGee v. St. 
Joseph Belt Ry. Co. (1936), 233 Mo. App. 111, 93 
S.W. (2d) 1111, where the court said: 


61Defendant’s Exhibit W. 
61eTranscript of Record, p. 244. 
62A ppellants’ Opening Brief, p. 55 (Plaintiffs’ Exhibit 12). 
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“Tf plaintiff has a right to recover, and the 
jury has so found, then he is entitled to the 
wages he would have received if the contract 
had been lived up to, less such remuneration as 
he has been able to receive for such work as his 
diligence would enable him to earn. 


‘“There is evidence from which it can be con- 
cluded that with existing volume of business 
there was work sufficient to keep five engines 
employed. There is evidence from which it can 
be concluded that if the contract had been lived 
up to, that plaintiff’s seniority considered, he 
would have had regular employment. 


It will first be noted that in the MfcGee case the 
court looked for evidence that there would be work 
sufficient ‘‘to keep five engines employed’’ which 
would have resulted in ‘‘regular employment’’ for 
the plaintiff. In the case at bar, the undisputed 
testimony was that there would be progressive 
shrinkage in the employment of flight radio officers 
and that it would soon reach the vanishing point. 


As the McGee case also points out, damages 
claimed by a plaintiff must be reduced by ‘‘such 
remuneration as he has been able to receive for such 
work as his diligence would enable him to earn.”’ 
For example, the appellant Schwella acknowledged 
that his gasoline station netted him $5,200 Jast year. 
The appellant Hrutky, by his own admission, ex- 
pects in ‘‘a year, but 1 hope it will be sooner’’ to 
have a full share in a tuna fishing enterprise, which 


638Transcript of Record, p. 212. 
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he said will net him as much as $8,000 per year, plus 
his board and room.** Appellant Cummings said 
that he expects good business at his Jaunderette con- 
cern,” and the trial court also apparently believed 
that, with reasonable diligence, the launderette busi- 
ness of appellant Charman will also prosper. When 
these deductions are made, the damages the appel- 
lants could claim would at most be negligible, and 
the finding of the trial court was therefore proper. 


IT. 
LAW. 


Let us now examine, one by one, the points of law 
raised in the appellants’ brief as grounds for re- 
versal of the judgment below. 


A. THE FINDINGS ARE PROPER AND SUPPORTED 
BY THE EVIDENCE. 


At the outset appellants’ counsel assert the find- 
ings of the court below:*° 
‘x * * do not represent in a true sense findings 
of ultimate fact; on the contrary, they represent 
an expression of the various legal theories upon 
which the appellee tried its case below.”’ 


647d. pp. 183 and 184. 
657d. p. 189. 
66 Appellants’ Opening Brief, p. 21. 
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The counsel go on to say that the findings are ‘‘a 
series of conflicting views,’’ and that it can not be 
told ‘‘which of the various theories of appellee the 


trial court adopted.” 


To see whether this criticism of the findings is 
valid, it is necessary to look first at the issues as 
framed by the pleadings. The appellants alleged in 
their complaint (a) the making of a contract by the 
appellee company, (b) the breach of that contract, 
and (c) damages to the appellants. The answer of 
the appellee company (a) denied the making of a 
contract, (b) denied that damages were suffered by 
the appellants, and (¢c) interposed four separate 
defenses as follows: 

(1) Novation (through an agent), im that the 
appellants had their authorized agent (the union) 
negotiate an agreement for them which superseded 
and was a novation of any contract rmghts they 
might have under the earlier memoranda. 


(2) Prevention (by federal law), in that, as an 
air carrier, the appellee company is subject to the 
Railway Labor Act and required to bargain with 
employee organizations certified by the National 
Mediation Board; and that an independent associa- 
tion and later the Transport Workers Union (CIO), 
of which the appellants are members, forced the ap- 
pellee company to accept (after intervention of the 
National Mediation Board) a labor agreement set- 
ting up a seniority system which prevents the appel- 
lee company from now re-employing the appellants 
as flight radio officers. 
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(3) Tender of employment, in that employment 
has been offered to the appellants which they re- 
jected. 


(4) Arbitration and award, in that the rights of 
the appellants to re-employment were the subject of 
an arbitration proceeding, conducted under the Rail- 
way Labor Act, and that they were awarded by the 
board of arbitration the sum of $2,000 each, which 
the appellee company paid. 


It will be seen that none of these defenses is fac- 
tually inconsistent with the other. That is, there is 
no inconsistency between denying there was a con- 
tract to begin with, and then alleging that, irrespec- 
tive of this, later events cut off any rights which the 
appellants might claim. 


The court held in favor of the appellee company 
on all the grounds, and there is by the same token 
nothing inconsistent in this. It will also be noted 
that the court’s findings were quite careful to avoid 
any inconsistency. In this regard the court found 
first that the two memoranda ‘‘did not constitute an 
agreement or undertaking’ and were not so intended 
or understood.” It next found, as to each appellant, 
that he ‘‘has not shown that he suffered any dam- 
ages.’’** ‘hen, proceeding to the separate defenses, 
the court found that a new agreement had been 
entered into that ‘‘was a novation of any and all 
agreements or understandings previously existing.’’® 

87Transeript of Record, pp. 48 and 50. 
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The court found next that a seniority system had 
been established pursuant to the Railway Labor Act 
and the action of the National Mediation Board, that 
under it the appellants could not qualify for jobs, 
and that the “‘defendant is prevented by law * * * 
from employing any of the plaintiffs as a flight radio 
officer.’’*” The court found that the appellee company 
further had ‘‘offered to each of the plaintiffs em- 
ployment’’ which met that claimed under the alleged 
agreement, and that each of the appellants had ‘‘re- 
fused and declined’’ such offer. Lastly, the court 
found that the appellants had each entered into an 
agreement which ‘‘submitted to a board of arbitra- 
tion for decision the question of what rights of sen- 
iority or right of retention of employment, if any, 
the plaintiffs and others might have’’ as against the 
appellee company, and that the appellee company 
had complied with the arbitration award." 


It is abundantly clear from the foregoing that the 
court’s findings were carefully worded to eliminate 
any possibility of inconsistency. Since Rule 52(a) 
of the Rules of Civil Procedure requires the court to 
‘‘find the facts specially’? on every issue raised by 
the pleadings, it is difficult to see what the court 
could have done other than what it did. 


The appellants urge that there is inconsistency 
where a court finds that there was no contract and, 
in addition, finds further that a defendant has some 
additional defense. We assume very little authority 


70Td. p. 63. 
71Transeript of Record, p. 65. 


29 


is required to show that this is not the law. In 
Borgstrom v. Bryan (1929), 101 Cal. App. 164, 281 
Pac. 4382, the court said: 

“The trial court made a finding in favor of the 
defendants on adverse possession, and it also 
made a finding in their favor as the holders of 
the record title. The plaintiffs contend that the 
two findings are contradictory. Of course that is 
not so.”’ 


Sunilarly, in Wilson v. Black (1945), 49 N.M. 309, 
163 Pac. (2d) 267, the court said: 

‘We find no inconsistency between the finding 
of the trial court that the indebtedness had been 
paid and another finding that the suit was barred 
by the Statute of Limitations, ie. findings Nos. 
3 and 6. It is merely to say that the debt has 
been paid, and moreover, and in_ addition, 
whether or not it has been paid, it is, neverthe- 
less, barred by the Statute of Limitations. Either 
finding, substantially supported, would defeat 
plaintiff’s claim. If the plea of payment, and the 
plea of the Statute of Limitations are not incon- 
sistent, and they are not * * * they may both 
be relied upon. * * * These two defenses were 
pleaded separately, as the rule provides, and 
upon the evidence taken the court sustained the 
contention of defendant as to both.’’ 


The appellants’ brief goes on to refer to findings 
“prepared by winning counsel’’ and which ‘followed 
the pleadings of the prevailing party’’,”? and there- 


7 Appellants’ Opening Brief, pp. 22 and 23. 
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fore urges on this court ‘‘an independent considera- 
tion of the evidence adduced below’’.” 


This contention is amply answered by the decision 
in Simons v. Davidson Brick Co. (C.C.A. 9, 1939), 
106 F. (2d) 518, where this court said: 

‘“Indeed, the appellant claims that he is en- 
titled to disregard the findings of fact by the 
trial court because they were prepared by appel- 
lee’s counsel. ‘Obviously’, he states, ‘they were 
not made by the court and they are mere argu- 
ment and prejudiced contentions’. He argues that 
we should disregard the findings stating ‘under 
these circumstances the Circuit Courts of Ap- 
peals proceed as if no findings had been made by 
the trial court.’ ”’ 


This court went on to say: 

‘“We cannot accede to this contention. The fact 
that opposing counsel has prepared and submit- 
ted findings of fact for the consideration of the 
trial judge, and that such findings of fact may 
have been adopted by the trial judge as his find- 
ings, in no way detracts from their legal force 
or effect. The characterization of the findings of 
fact adopted by the trial court as ‘appellees’ find- 
ings of fact’ is wholly unwarranted.’’ 


It is therefore submitted that the findings are 
proper and stand unless clearly erroneous. This 
brings us to the matter of the support in the record 
for the findings and correctness of the legal conclu- 
sions drawn from the facts as found. 


737d. p. 25. 
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B. THE ASSURANCES GIVEN THE APPELLANTS REGARDING 
RE-EMPLOYMENT ARE NOT CONTRACTS OF A BINDING 
LEGAL NATURE. 

The appellants’ entire case necessarily rests on the 
company memorandum dated January 21, 1941" to 
each appellant, to the effect that if he ceased to be a 
navigator ‘‘you will resume your duties as Flght 
Radio Officer with no loss of seniority or other ad- 
vantages which you now have’’, The April 22, 1943 
memorandum’ adds very little, and since it came 
more than two years after the appellants had trans- 
ferred to their new duties, it can in no sense be re- 
garded as a contract between the parties. 


As has been previously pointed out, the ‘‘seniority 
or other advantages’’ which the appellants had in 
1941 were no more than the usual custom of the ap- 
pellee company to observe length of service in giving 
vacations, sick leave, service awards, etc. There was 
no ‘‘seniority’’ in the sense of a binding seniority list. 
The testimony of the witness Fisher on this point was 
undisputed.”® 


Even though the memoranda were in the form of 
positive assurances, that does not necessarily make 
them binding in a legal sense. Many assurances or 
statements are made which do not give rise to legally 
enforceable rights. 


According to 17 C.J.S. 388 ($46): 


‘‘A mere statement of intention, or, as it is 
sometimes called, a ‘promissory expression,’ made 


74Plaintiffs’ Exhibit 1. 
3Plaintiffs’ Exhibit 2. 
76Transcript of Record, pp. 214 to 216. 
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without intention to contract, is not such an offer 
as may be turned into an agreement by accept- 
ance Ce es Sp ae 


In Broad Street N. Bank v. Collter (1933), 112 N. 
J. Law 41, 169 A. 552 (Affd. 174 A. 900), the court 
said: 

‘*A declaration of intention to act in a certain 
way, which does not show that the party who 
makes such declaration promises to act in such 
way, or intends to incur a legal hability obhging 
him to act in such way, is not an offer which can 
be accepted so as to make a contract.”’ 


In Ball v. Yates (1947), 158 Fla. 521, 29 So. (2d) 
729 (cert. den. 332 U.S. 774), the court said: 
‘‘A statement that an act would be done is not 
essentially a promise to do it, and not all prom- 
ises are contractual.’’ 


In view of the above, the assurances given the ap- 
pellants never were such as would give rise to en- 
forceable rights. What the appellants say in their 
brief,’ to the effect that the existence of a contract 
is to be determined by what the parties say rather 
than what they mean, is all very true. But this still 
leaves for decision what the parties would reasonably 
have been understood to intend when, in 1941, they 
used the words ‘‘seniority or other advantages you 
now have.”’ This, in turn, depends on what the usage, 
practice and general understanding of the parties was 
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at the time. As is said in Restatement of Contracts, 
§246 (cominent [a]): 
* * * Familiar words may have different mean- 
ings in different places. A usage may show that 
the meaning of a written contract is different 
from an apparently clear meaning which the 
writing would otherwise bear. * * *’’ 


The trial court heard the testimony concerning the 
usage of the parties at the time in connection with 
the word ‘‘seniority’’, and found that under the cir- 
cumstances it ‘‘would not reasonably be understood 
and actually was not understood’’ to have the mean- 
ing appellants now claim.** Since there is testimony 
in the record supporting this usage, the finding of the 
trial court is not open to challenge here. 


C. THE APPELLANTS EACH INDIVIDUALLY AUTHORIZED 
THE NAVIGATORS ASSOCIATION TO NEGOTIATE A NEW 
AGREEMENT FOR THEM. 

Assuming for the moment the assurances given to 
the appellants rose to the dignity of binding re-em- 
ployment contracts, let us see what would follow. As 
previously stated, it was stipulated that on or about 
October 27, 1944, each appellant executed and deliv- 
ered to the Navigators Association an authorization 
ecard reading :"° 

“I hereby agree that the Board of Directors of 
the Pan American Airways Navigators Associa- 


Transcript of Reeord, pp. 48 and 50. 
Transcript of Record, p. 171. 
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tion shall represent me in the negotiation of a 
contract with Pan American Airways concerning 
wages and working conditions. 

“‘T further agree that the said Board of Direc- 
tors, or any agent or agents appointed by the 
Board, shall have full authority to come to any 
agreement which they consider just and reason- 
able.”’ 


It will be noted again that this authorization clearly 
speaks of the tndividual rights of each appellant, and 
uses the words ‘‘I hereby agree’’ and ‘‘shall represent 
me’’. If the appellants had any individual rights 
under the prior assurances, they each definitely au- 
thorized the association to negotiate a wholly new 
agreement for them on the same subject matter. That 
agreement, entered into January 4, 1945,°° was in the 
form of a commitment by the appellee company to 
use “‘its best eftorts to place Navigators in available 
positions for which they are qualified when the policy 
of using Pilot-Navigators is resumed.’’ The proce- 
dure agreed upon*’ referred to ‘‘ground employment”’ 
for former navigators. 


The union agreement of January 4, 1945 was wholly 
at variance with the earlier unilateral memoranda, 
and therefore of necessity superseded and was a full 
and complete novation of any earher rights. As is 
stated in Riverside Coal Co. v. American Coal Co. 
(19275 107 “Conn. 40) 139" A276: 


80Defendant’s Exhibit B. 
81PDefendant’s Exhibit C. 
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‘“As a general rule, when the new contract is in 
regard to the same matter and has the same scope 
as the earlier contract and the terms of the two 
are inconsistent cither in whole or in a substan- 
tial part, so that they cannot subsist together, the 
new contract abrogates the earlier one in toto 
and takes its place, even though there is no ex- 
press agreement that the new contract shall have 
that effect.’’ 


The individual contracts claimed by the appellants 
and the Jater union contract are obviously ‘‘in regard 
to the same matter,’’ and since the ‘‘terms of the two 
are inconsistent,’’ it follows that there has been as 
complete an abrogation and novation of any prior 
individual claims as though the union contract had 


expressly so declared. 


Jn their brief, the appellants assert*? 
“That subsequent collective bargaining contracts 
and even arbitration awards such as are here re- 
hed upon do not deprive an employee of his 
rights established under a prior contract, is the 
settled law of this circuit.” 


The appellants proceed to cite two maritime cases 
decided by this court, both of which are readily dis- 
tinguishable from the case at bar and do not stand 
for the broad generalization imported into them by 
appellants. The case of Steeves v. American Mail 
mime (C.C.A. 9, 1946), 154 F. (2d) 24, is not in poimt 
for the following reasons: 


82A ppellants’ Opening Brief, p. 34. 


36 


(a) The dispute there was as to how much war 
bonus and repatriation payments the seamen should 
get. (This, unlike seniority, does not conflict with the 
rights of another employee.) 


(b) This court clearly pointed out that the indi- 
vidual seamen had not authorized the union to submit 
their private rights to a board. (Here the appellants 
each personally authorized the union to bargain and 
change their individual rights.) 


(c) The seamen had no chance to disaffirm what 
was done, since they were interned in Japan. (The 
appellants here had full opportunity to disaffirm the 
union’s agreement but did not do so.) 


(d) The Railway Labor Act gives collective bar- 
gaining contracts express legislative sanction, as will 
be shown later. 


Agnew vu. American President Lines (C.C.A. 9, 
1949), 177 F. (2d) 107, is also not in point. There 
this court said: 


‘*Appellees contend as they did in the Steeves 
case that an agreement between appellants’ 
unions and the American President Lines made 
on February 21, 1942, that is two and a half 
months after the capture of the appellants, re- 
troactively wiped out the provisions of the ar- 
ticles’ rider which, as we hold, gave them the 
right to the war bonus during their captivity. For 
the reasons stated in Steeves v. American Mail 
Line, supra, 154 F. 2d, page 26, we find no merit 
in this contention."* (Italics ours.) 
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In addition to the novation which the appellants 
each individually authorized, there must also be con- 
sidered the agreement with the Flight Radio Officers 
Association (now Transport Workers Union—CIO) 
which imposes a seniority system upon the appellee 
company which prevents placement of the plaintiffs 
as flight radio officers. 


D. THE FLIGHT RADIO OFFICERS SENIORITY LIST ENTERED 
INTO UNDER THE REQUIREMENTS OF THE RAILWAY 
LABOR ACT BINDS THE APPELLEE COMPANY AND EX- 
CUSES PERFORMANCE OF ANY CONFLICTING UNDERTAK- 
INGS. 

At the pretrial conference it was stipulated® that 
the defendant, as a carrier by air, during all times 
herein involved has heen subject to the terms of the 
Railway Labor Act (45 USCA $$151 to 188). The 
rights and duties of the appellants, as well as of the 
appellee company, are therefore governed by that act, 
and not by the law governing maritime employment 
or other employment generally. 


The trial court was referred to a case identical, in 
all substantial regards, with the case at bar, namely, 
Lewellyn v. Fleming (C.C.A. 10, 1946), 154 F. (2d) 
mi (cert, den. 329 U.S, 715). There, a railroad em- 
ployee sued for $8,000 as the alleged value of seniority 
rights under an imdividual agreement entered into 
before the railroad was unionized. The employee con- 
tended : 


83Transeript of Record, p. 42. 
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‘‘Appellant contends that his seniority rights 
acquired under his employment contract are 
vested, valuable property rights; that he has 
never been a member of the Brotherhood; never 
consented to the contract which deprived him of 
his seniority rights, and his suit is based upon 
the premise that the Railway Labor Act does not 
authorize the abrogation of his vested rights by a 
eontract between the Brotherhood and his em- 
ployer, and could not constitutionally do so under 
the Fifth Amendment.”’ 


The court said: 

‘*Here the Order of Railway Conductors was the 
statutory bargaining agent, and as such was au- 
thorized to enter into a contract with the Rail- 
road Company concerning wages, hours and con- 
ditions of employment, and this undoubtedly in- 
cluded the authority to prospectively contract 
with reference to seniority rights of the members 
of the craft, whether members of the union or 
et. 


The court said further: 

‘“The Act clothes the bargaining representative 
with ‘powers comparable to those possessed by a 
legislative body both to create and restrict the 
rights of those whom it represents.’ In the ex- 
ercise of its legislative functions, the statutory 
representative 1s charged with the public interest 
contemplated by the purposes of the Act, and is 
constitutionally bound to protect equally the in- 
terests of the members of the craft it is author- 
ized to represent.’’ 
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The court said further: 


‘Private contracts relating to matters affecting 
interstate commerce are necessarily made in con- 
templation of transcendent Congressional power 
to regulate all matters and activities in commerce 
or affecting commerce. And such contracts, when 
validly made, can be enforced only in a manner 
not to conflict with the expressed Congressional 
policy.”’ 


The court concluded: 


“The appellant has no constitutional right to in- 
sist upon the observance of a private contract, 
the effect of which is to deny the incidence of a 
contract entered into in furtherance of an ex- 
pressed Congressional pohey, which the Congress 
is free to adopt.”’ 


Counsel for the appellants, in the case at bar, has 
repeatedly stressed the fact that the appellants were 
not members of the Flight Radio Officers Association, 
and argues that because of this the seniority agree- 
ment of April 16, 1946** could not affect their rights. 
However, the plaintiff in the Lewellyn case also was 
not a member of the brotherhood that entered into 
the seniority agreement, and yet the court said that 
his personal agreement must have been made ‘*in con- 
templation of the transcendent Congressional power”’ 
to regulate interstate commerce and could “‘bhe en- 
forced only in a manner not to conflict with the 
expressed Congressional policy.”’ 


84Defendant’s Exhibit E, p. 8. 
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For the appellants in the case at bar to enforce 
their individual claims to jobs would disrupt the 
orderly seniority system established under Congres- 
sional policy, and to force the appellee company to 
pay damages would penalize it for having obeyed the 
mandate of Congress. The Lewellyn case alone is a 
complete answer to the appellants’ claims. 


A little over five pages of the appellants’ brief® is 
devoted to an attempt to distinguish the Lewellyn 
case, and in substance these are the points of distine- 
tion there made: 

(a) Lewellyn’s seniority claim was based on 
custom and usage, not on a written docu- 
ment. 


(b) Lewellyn sought to exercise his seniority to 
get a promotion, rather than to step back 
into a job previously held. 


(c) The consideration given by Lewellyn for 
the railroad’s promise of seniority was not 
the surrender of a job then held. 


It is submitted that these are distinctions without 
a difference. The court in the Lewellyn case assumes 
that his seniority rights arose by a ‘‘prior individual 
contract of employment’’, and it therefore is imma- 
terial whether this contract is oral or written, or is 
express or implied. The existence of a written docu- 
ment in the case at bar cannot therefore make it 
different from the Lewellyn case. 


ssAppellants’ Opening Brief, pp. 42 to 47. 
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Seniority is used equally to gain promotions, to 
hold a present job, or to pre-empt a job of inferior 
rank when a reduction in staff forces demotions. In 
1917 Lewellyn received a promise of seniority which 
in 1942 he could have used to gain a promotion but 
for the fact that a 1988 union agreement had abro- 
gated his contract rights. In the case at bar, the 
appellants claim that a promise of seniority given 
them in 1941 could be used by them in 1948 to pre- 
empt a radio officer’s job when the termination of 
their navigators’ jobs made them willing to accept 
this demotion, and the appellee company asserts that 
a 1946 union agreement abrogates such right as the 
appellants may have had. The principle involved is 
exactly the same whether the seniority would lead to 
a promotion or to preference on demotion. If the in- 
tervening union agreement cuts off prior contract 
rights in one case it should in the other. 


Finally, to say that ‘‘there was no detriment to the 
employee in the Lewellyn case’’ but that there was ‘‘a 
definite detriment to appellants here when they trans- 
ferred from one department to another,’’ runs con- 
trary to elementary principles of contract law. If a 
promise of seniority was made to Lewellyn, the con- 
sideration given by him in exchange for that promise 
was the act of accepting or continuing employment 
with the railroad, a thing he was not legally obligated 
to do. This is sufficient legal detriment to support the 
promise of seniority, and lus position would not have 
been strengthened by yielding another job or trans- 
ferring from one department to another (see: 1 JV7l- 
liston on Contracts [Rev. Id.] 326, § 102A). 
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It follows that even if it be assumed that the ap- 
pellants had binding individual contracts, which had 
not been lost by way of novation, in view of the 
seniority system now being administered pursuant to 
the Railway Labor Act, the ‘‘transcendent Congres- 
sional power’? has abrogated those individual con- 
tracts. 


The appellants also argue that*® 

‘There is certainly no doctrine in the law of 
contracts which permits a contracting party to be 
relieved of liability under a contract upon the 
ground that it subsequently entered into another 
contract with a third party which makes the per- 
formance of the original contract either difficult, 
onerous or impossible.’’ 


The above is unquestionably true as an abstract 
legal principle; however, we do not have here a case 
of a party who voluntanly entered into conflicting 
contractual obligations. The findings of the trial court 
on this point were most explicit, and the court said*’: 

“That it is true that on the 26th day of June, 
1946, the defendant and said Flight Radio Officers 
Association found that they were unable to agree 
upon the terms of a collective bargaining agree- 
ment then being negotiated between them; that 
upon said date they applied to the National 
Mediation Board for mediation services, as pro- 
vided in said Railway Labor Act; that said Na- 
tional Mediation Board accepted said matter as 
N.M.B. case number A2381, and proceeded to act 
as provided in said Railway Labor Act; that on 


s6Appellants’ Opening Brief, p. 40. 
s7'l'yanseript of Record, p. 60. 
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or about October 28, 1946, in the presence of a 
representative of said National Mediation Board, 
said parties reached an agreement; and that on 
or about the 4th day of November, 1946, said 
matter was ordered closed and terminated by said 
National Mediation Board.’’ 


One of the prime purposes of the Railway Labor 
Act is ‘‘to avoid any interruption to commerce or in 
the operation of any carrier engaged therein.’’ As 
the court said in the Lewellyn case: 


‘“Congress was undoubtedly free to enact the 
Railway Labor Act in the exercise of its com- 
merce powers, and the policy expressed therein 
cannot be thwarted or hindered by contracts be- 
tween private parties.”’ 


The acceptance by the appellee company of the 
National Mediation Board’s decision settling case 
number A2381, is not a voluntary act of making con- 
flicting contractual commitments. In yielding to Con- 
eressional mandate, the appellee company must, as a 
necessary corollary, be given immunity from indi- 
vidual contract claims which conflict with that man- 
date. 


IO, 
CONCLUSION. 

The legal principle set forth in the Lewellyn case, 
while most interesting, is not necessarily the basis of 
a decision in the case at bar. The trial court found 
against the appellants on essentia] preliminary mat- 
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ters of fact, so it would be proper to dispose of this 
appeal without reaching the point involved in the 
Lewellyn case. 


The trial court heard the witnesses in connection 
with the usage and background underlying the alleged 
agreements on which the appellants sue, and the court 
found that no contract arose in the first place. Simi- 
larly, the trial court found that the appellants had 
failed to adduce evidence of damage. These rather 
simple points are sufficient to dispose of this appeal, 
and the discussion above of the effect on individual 
employee rights of subsequent collective bargaining 
agreements may for that reason be unnecessary. 


Indeed, the existence of these factual grounds for 
a disposition of this appeal should be sufficient, under 
the rulings of this court as stated in Fawret v. First 
National Bank in Richmond (C.C.A. 9, 1947), 160 
F. (2d) 827, as follows: 

‘‘Hrom an examination of the record, it is clear 
that the trial court based its conclusions largely 
upon an evaluation of the testimony given, much 
of it being conflicting * * * This Court has re- 
peatedly held that, under such circumstances, it 
would not be inclined to disturb the findings of 
the lower court.”’ 


There are of course additional grounds here for 
sustaining the decision of the trial court, namely, that 
the appellants authorized and acquiesced in a nova- 
tion of any previous contract rights they may have 
had, and further that the appellee company has been 
required by the Railway Labor Act to make certain 
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union agreements as a corollary of which it is freed 
from any prior inconsistent individual agreements. 
These points make the case at bar quite different from 
the maritime cases previously before this court and 
which appellants cite. 


It is submitted that the judgment below should be 
affirmed. 


Dated, San Francisco, California, 
December 27, 1950. 
ATHEARN, CHANDLER & HOFFMAN, 
I’. G. ATHEARN, 
LEIGH ATHEARN, 
Attorneys for Appellee. 


